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High Level Take-Aways
• Lots of legal intervention
• Lots of research

– Almost no experiments; few quasi-experiments
– Mostly mechanistic simulations (“helpful but wrong”)
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High Level Take-Aways
• So what do we know?

– Sometimes high face validity w/ simple mechanism 
(school closures, travel bans)

– Otherwise, hard to isolate & quantify causal effects; 
context dependence, contingency, endogeneity
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High Level Take-Aways
• Abject failure to 

address horrifying 
disparities in infection 
and death

• Too few studies 
explore distributional 
effects (“it’s about 
mean effects”)  



Building Blocks of Legal Impact

People understand what is expected of them

People appreciate the risks and are willing to 
comply

People are ABLE to comply

Enforcement



Tuning the Response

Clear, consistent, accurate messages about pandemic 
and response from leaders at all levels

Detailed, credible, accurate 
scientific and practice guidance 

from CDC

Effective implementation by state and local health 
departments of traditional case finding and control

Funding for health and 
economic needs from 

Congress

Population compliance and voluntary behavior 
change to reduce risk



at?
losure of 
chools, 
usinesses, 
ffices
hysical 
istancing

Hand hygiene 
nd PPE

When?
• Early – timin   

critical
• Until scienc

based, pre-s  
impact targe  
are met



This Photo by Unknown Author is licensed under CC BY-NC-ND

http://www.ilgrandebluff.info/2017/10/ormai-ci-vuole-lesorcista.html
https://creativecommons.org/licenses/by-nc-nd/3.0/


Access the full Assessing Legal Responses to 
COVID-19 report or individual chapters at: 
COVID19PolicyPlaybook.org

If you’re tweeting from the Summit, remember 
to use this hashtag to share your insights with 
Summit attendees and others:  
#COVID19PolicyPlaybook

http://covid19policyplaybook.org/
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Overview

•Avoiding scarcity
•Crisis standards of care
•Liability for allocation 
decisions

•Civil rights protections
•Recommendations



Scarcity during a pandemic

• Causes of resource scarcity during a pandemic
• Rapid disease spread can overwhelm health care system with an influx of 

patients
• Sick and distanced people may be unable or unwilling to work or provide 

caregiving
• Many systems are not resilient and don’t have reserves of supplies 

• Focus on medical resources and services here but these issues have 
broader implications



Scarcity during COVID-19

• Medical resource scarcity has occurred during COVID-10
• Health care systems in New York City, Lombardi, Italy, and elsewhere were 

stretched beyond capacity
• Hospitals faced shortages of ventilators, beds, medications, personnel, and 

PPE
• Many systems enacted or considered contingency plans to deal with 

shortages

• Interventions to expand capacity and alter allocation procedures 
seem to have prevented the worst case scenarios



Avoiding Scarcity

• Planning for scarcity of medical resources and services is not new, but 
also not sufficient to address the circumstances

• Contingency plans and guidance for allocation of scarce resources 
exist at the national level and in most states

• Many health care institutions have scarce resource allocation plans 
• Avoiding scarcity is preferable to implementing triage and 

contingency/crisis plans…but public health is significantly 
underfunded







Scarcity during COVID-19

• Shortages 
• Space
• Staff
• Stuff

• Legal authorities to expand access to resources
• Strategic National Stockpile
• Defense Production Act
• State Emergency Powers
• EMAC
• Coordinated response and resource allocation



Crisis standards of care
• Crisis standards of care are “a substantial change in usual 

healthcare operations and the level of care it is possible to deliver”
• Most states have adopted guidelines based on federal guidance 

from the NAS; few have in place clear authority directly authorizing 
CSC

• CSC raise legal and ethical issues in how resources are allocated 
and prioritized

• Ethical considerations include fairness, duty to care, duty to 
steward resources, transparency, consistency, proportionality, and 
accountability



Crisis standards of care
• Crisis standards of care may include prioritization based on:

• Saving the most people possible
• Medical prognosis

• Preserving society functioning
• Essential skills and activities

• Fairness and/or equity in distribution
• Balancing access across populations or prioritizing greater-impacted populations

• Reciprocity
• Prioritizing those who’ve sacrificed for others





Liability for decisions allocating scarce 
resources

• Tort law allows for the standard of care in a health care setting to 
adjust to circumstances, including scarcity of resources

• Defendant in malpractice claims based on allocation decisions are 
likely to be in a strong position, especially if there is a declared 
emergency in effect. Removal of medical resources (such as a 
ventilator) would be more likely to lead to a finding of liability.

• Federal liability shields may apply to these decisions
• A few states have implemented stronger, explicit liability shields for 

triage and allocation decisions in the health care setting



Civil rights protections and scarce resource 
allocation
• Health inequities pervade health care access and outcomes
• COVID-19 has exacerbated these existing disparities especially for 

Black, Indigenous, and People of Color and people with disabilities
• Some CSC plans explicitly or implicitly deprioritize people with a lower 

likelihood of successful treatment
• Antidiscrimination laws and civil rights protections have been invoked 

to challenge some of these plans



Civil rights protections and scarce resource 
allocation
• HHS OCR has resolved complaints against at least 3 states which 

alleged violations of the Rehabilitation Act of 1974, Title II of the 
Americans with Disabilities Act, and Section 1557 of the ACA

• OCR also issued guidance stating that “no person should be denied 
medical care on the basis of stereotypes, assessments of quality of 
life, or judgments about a person’s relative “worth,” including 
judgments about a person’s worth based on the presence or absence 
of disabilities or age.” 



What’s next?

• Additional “waves” of COVID-19 infection may lead to scarcity
• Different resources will be scare at different times in different places
• Legal challenges and retrospective litigation will surely occur if CSC 

are implemented; liability shields may be expanded
• Development and distribution of treatments and vaccines will present 

similar allocation problems



Recommendations
Federal government:
• Congress should increase and maintain funding for public health 

emergency preparedness through a dedicated public health 
emergency fund, and should expand support for the National 
Hospital Preparedness Program and the Strategic National Stockpile.

• HHS OCR should develop, expand, and update guidance for the 
allocation of scarce resource and crisis standards of care consistent 
with federal antidiscrimination laws.



Recommendations
State government:
• State legislatures or executive agencies should develop and approve protocols 

for crisis standards of care and allocation of scarce medical resources and 
services during declared emergencies, disasters, or public health emergencies 
and clear indicators and triggers for when crisis standards of care apply, 
including guidance for the distribution of new treatments and vaccines for 
COVID-19.

• State legislatures or executive agencies should pursue public input and 
engagement in the development of crisis standards of care protocols, including 
representation from communities that are most effected by the consequences 
of COVID-19 infections and most likely to be disadvantaged by crisis standards of 
care protocols.

• State legislatures should enact statutory provisions outlining the process for 
imposing crisis standards of care to establish a clear process for when crisis 
standards of care are in place, who has the authority to impose altered 
standards of care, and the limitations of such authority.



Recommendations
State government:
• State legislatures should review their crisis standards of care protocols to clarify necessary 

protections under federal and state antidiscrimination law.

• States should assess, and if necessary, enact the requisite legal authority for executive branch 
officials to avoid medical resource and service scarcity through means such as resource 
stockpiling, alternate care sites, and health care workforce expansion.

• State legislatures should adopt liability shields for health care professionals and institutions 
related to decisions allocating scarce medical resources and services in the health care setting, 
provided that health care professionals and institutions follow state-adopted and implemented 
crisis standards of care protocols in good faith.

• State laws should prohibit medical allocation decision-making based on social stigma or 
stereotypes regarding age, color, criminal history, disability, ethnicity, familial status, gender 
identity, height, homelessness, immigration status, incarceration status, marital status, mental 
illness, national origin, poverty, race, religion, sex, sexual orientation, socioeconomic status, 
substance abuse disorder, use of government resources, veteran status, or weight.
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