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If anything, [nationality-based travel restrictions and immigration bans]
have reinforced the false belief that the pandemic can be kept out by
keeping out non-nationals. In addition, by denying non-citizens access
to health and other benefits, detaining thousands of people in close
and unsanitary conditions, and creating fear and distrust in immigrant
communities, immigration laws and policies have increased the
vulnerability of non-citizens and their families to COVID-19.
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Immigration Law as a Public Health Intervention
Immigration and
Naturalization Act
(INA)
Based
Travel Bans

RULE: Bar entry into the United States by most non-nationals who had been “physically
present within the People’s Republic of China” 14 days prior to their arrival in the United
States.
EXCEPTION: U.S. Nationals returning from China allowed entry.
• Allowed citizens and legal permanent residents to return home,
undermining the ban’s supposed goal .
EXCEPTION: People traveling from other countries allowed entry.

•

Similar orders banned travel by non-nationals from Europe, Iran & Brazil.

OUTCOME: By relying on the INA and basing travel restrictions on nationality rather than exposure, the
“China ban” seemed to reflect and reassert the erroneous belief that non-nationals are riskier than
Americans.
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Public Health as a Pretext for Immigration Restriction
42 CFR 71.40
Codified CDC’s ability to bar non-nationals from any country that it designated as
having a communicable disease from which there is a ”serious danger of the
introduction of such communicable disease in the U.S.” without a requirement of
any individualized assessment of risk, nor limit to quarantinable diseases.

Visa Bans
On June 22, President Trump extended a 60-day ban on the issuance of legal
permanent resident visas to the rest of the year and expanded it to include nonimmigrant H-1B and H-2B visas.
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Creating Vulnerabilities
1996 Welfare Reform Act PRWORA
Undocumented immigrants (including DACA
recipients) are “unqualified” for federally-funded
health benefits, except emergency Medicaid. Most
lawfully present non-citizens are also ineligible for
covered benefits for the first five years they have
that status.

Labor Vulnerabilities
Support provided by Congress in response to the
pandemic (i.e., CARES) was limited to citizens and
immigrants who file taxes using a Social Security,
rather than taxpayer ID number. Undocumented
workers are also unable to access unemployment
compensation provisions.
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Public Charge Rule

Defines a “public charge” as a non-citizen who
receives cash benefits, non-Emergency Medicaid,
Supplemental Nutrition Assistance or housing
benefits for 12 out of 36 months. Most non-citizens
must show that they are “not likely to become a
public charge” in order to gain entry into the
United States or receive legal permanent resident
status.

Fear of Deportation
Although ICE considers hospitals and clinics to be
sensitive locations in which enforcement actions
will not ordinarily be conducted, clinicians have
reported that fear of ICE has led patients to forgo
appointments and care.
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Spreading Infection

Detention Centers
As of May 23, 2020, more than 1,400 detainees and 44
employees had tested positive for SARS-COV-2. Lack of
transparency by ICE about testing results and policies mean
these numbers could be much higher. Hundreds if not
thousands of detainees have gone to federal court arguing
their Fifth Amendment rights have been violated.
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Exporting the Virus
Throughout the pandemic, the administration has deported
non-citizens, including individuals infected with COVID-19,
spreading the disease to nations that have fewer resources
to contain the pandemic.
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Recommendations for the Federal Government
Should base travel bans on epidemiological
factors, rather than nationality or immigration
status.
CDC should repeal new interim final rule and
base exclusion orders on risk presented by
travelers.
ICE should declare no immigration law will be
enforced in a health care facility and
information will not be gathered from health or
public health workers, including contact tracers.
Widely message, in multiple languages, to
immigrant communities.
USCIS should repeal the public charge rule, or at

least, suspend it for the duration of the pandemic. If
not, Congress should repeal the rule.
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ICE should suspend immigration raids during
the pandemic, except where necessary to
prevent an imminent risk to public safety.

ICE should further depopulate immigration
detention facilities, holding only immigrants
who pose an immediate risk to public safety. ICE
should ensure that detainees who remain
receive language-appropriate health
information, adequate health care, and the
means to practice good hygiene and social
distancing.
ICE should stop deporting individuals who are
infected with COVID-19.
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Recommendations for the States

States should provide Medicaid and CHIP
to all otherwise eligible non-citizens.
States should also use their own funds to
provide coverage to additional classes of
non-citizens.
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COVID-19 and Disability
• More than 1 in 4 Americans, or 61m people,
report some form of disability
• People most often cited as being at serious risk
are largely people with disabilities
• People with disabilities already experience
serious health and other inequities in which are
compounded in a crisis

Disability Rights Laws
• Americans with Disabilities Act - employment (Title I),
public programs, services, and activities (Title II), public
transportation and places of public accommodations
(Title III), and telecommunications (Title IV)
• The Rehabilitation Act - federal employment, programs
and activities that receive federal financial assistance
• Section 1557 of the ACA - amends the Rehabilitation
Act to reach certain health programs and activities

Broad Definition of Disability
• a physical or mental impairment that
substantially limits one or more of the major
life activities
– Includes COVID-19 risk factors such as cancer,
lung disease, serious heart conditions, immunesuppressing conditions, diabetes, and high blood
pressure
– May also include COVID-19 infection itself

• also a record of an impairment or being
regarded as having an impairment

Assessment
• OCR has provided clear guidance on the application of
the law to medical allocation and other policies
• Reports of disability bias and discrimination persist and
there is evidence of widespread lack of knowledge of
and noncompliance with these laws in health care
settings.
• We lack data related to COVID-19 testing, infections,
and outcomes for people with disabilities.

Employment Protections
• Prohibits discrimination against “a qualified individual” on
the basis of disability
• Requires employer to make reasonable
accommodations, absent “undue hardship” or “direct
threat.”
• Limits an employer’s ability to require medical
examinations or ask questions that are likely to elicit
information about a disability.
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Employee Health Checks
• During employment, an employer can require medical
examinations and ask disability-related questions only if
they are “job-related and consistent with business
necessity.”
• For example, if there is a “direct threat” to workplace
health and safety, i.e., a significant risk of substantial
harm to the health or safety of others that cannot be
eliminated or reduced by a reasonable accommodation.

Remote Work Policies
• Employers must provide reasonable accommodations for
employees with disabilities, i.e., changes to the job or
environment that enable performance of essential job
functions
• Unless it would pose an “undue hardship” (significant
difficult or expense) or a “direct threat” (significant risk to
health and safety)
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If you’re tweeting from the Summit, remember
to use this hashtag to share your insights with
Summit attendees and others:
#COVID19PolicyPlaybook
Access the full Assessing Legal Responses to
COVID-19 report or individual chapters at:
COVID19PolicyPlaybook.org

