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From NYT, July 20, 2006



2009 – Establishing 
Guidance for Standards of 
Care in Disaster Situations –
Letter Report
2012 – A Systems 
Framework for Catastrophic 
Disaster Response
2013 – Indicators and 
Triggers Toolkit







From, IOM 2012

Incident demand/resource imbalance
Risk of morbidity/mortality





https://nam.edu/112920-crisis-standards-of-care-resources/

Duty to Plan: Health Care, Crisis Standards of Care, and 
Novel Coronavirus SARS-CoV-2

Rapid Expert Consultation on Staffing Considerations 
for Crisis Standards of Care for the COVID-19 Pandemic

Rapid Expert Consultation on Crisis Standards of Care 
During the COVID-19 Pandemic

Crisis Standards of Care and COVID-19: What Did We 
Learn? How Do We Ensure Equity? What Should We Do?

https://nam.edu/duty-to-plan-health-care-crisis-standards-of-care-and-novel-coronavirus-sars-cov-2/
https://www.nap.edu/collection/95/crisis-standards-of-care
https://www.nap.edu/catalog/25765/rapid-expert-consultation-on-crisis-standards-of-care-for-the-covid-19-pandemic-march-28-2020
https://nam.edu/1_crisis-standards-of-care-and-covid-19-what-did-we-learn-how-do-we-ensure-equity-what-should-we-do/


https://nam.edu/national-organizations-call-for-action-to-implement-crisis-standards-of-care-during-covid-19-surge/

https://nam.edu/national-organizations-share-strategies-to-improve-crisis-standards-of-care-implementation-during-
future-covid-19-surges-and-beyond/





August 19, 2021



August 24, 2021







CSC: At an 
Inflection 
Point?

• Letter Report Recommendations hold
• Ethical Framework in the midst of a 

national crisis bears some re-
consideration 
• accountability; reciprocity
• ADI/SVI appropriate for planning, not 

for response
• Investment in capabilities more 

important than ever (diagnostics, 
therapeutics, data analytics à
situational awareness)
• Community engagement more important 

than ever (engage the vaccine hesitators)



September 27, 2021, 12pm ET
October 11, 2021, 12pm ET
October 25, 2021, 12pm ET
November 8, 2021, 12pm ET
November 22, 2021, 12pm ET



Thank you

Dan Hanfling, MD
dhanfling@iqt.org
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Evolutions in CSC
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Source: https://nam.edu/national-organizations-share-
strategies-to-improve-crisis-standards-of-care-implementation-
during-future-covid-19-surges-and-beyond/

https://nam.edu/national-organizations-share-strategies-to-improve-crisis-standards-of-care-implementation-during-future-covid-19-surges-and-beyond/


CSC Legal Issues – Premier Topics
Understanding the role & effect of emergency declarations 

Invoking CSC in public & private sectors

Resolving jurisdictional challenges within & across states

Understanding Federal waivers

Alleviating licensure & scope of practice concerns

Assessing legal duties to care

Avoiding discrimination in resource & treatment allocation

Protecting against unwarranted risks of liability

Allocation of scarce resources: making real-time decisions



1. Emergency Declarations 

UNPRECEDENTED RESPONSES
Public health authorities & powers vary depending 
on the type of emergency declared at every level of 

government

Emergency or 
Disaster Local

Public 
Health

Emergency

Emergency or 
Disaster

Public Health
Emergency

Stafford Act or National 
Emergencies Act
March 13, 2020

HHS Public Health
Emergency

January 31, 2020

WHO Public Health 
Emergency of Int’l Concern

January 30, 2020

Emergency Declarations 
by Foreign Governments

Ongoing

State/Territorial/Tribal

Federal

International



Executive 
Orders

Statutory 
Waivers

Regulatory 
Waivers

Liability 
Protections

Licensure 
Reciprocity

Scope of 
Practice 

Expansion

Expedited 
Procurements

Authorized 
Takings

CSC 
Invocations

Emergency Legal 

Tools & Powers 



2. Invoking CSC

Conventional Contingency Crisis
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CSC Legal Triggers

• National Academies 

• HHS, ASPR, CDC, and other federal agencies
Federal Guidance

• State/territory/tribal public health emergencies

• Local public health emergencies

Emergency 
Declarations

• Gubernatorial order via emergency declaration

• State or local health commissioner
Executive Orders

• Express language of extant plans

• Specific addenda or clarifications
Existing CSC Plans

• Specific guidance from healthcare coalitions

• Resource sharing contracts among hospitals
Regional Agreements

• Express allowances via state CSC plans 

• Committee reports based on field experiences

Health Care Entity 
Experiences



3. Jurisdictional Challenges

No single emergency declaration provides all 
necessary coverage, resources, or authorities.

State

Tribal

Local

Federal



How might intra-jurisdictional conflicts relating 

to scope of practice limitations be solved?
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Statutory/Regulatory Waivers

Scope of Practice Expansion

Executive Orders



4. Understanding Federal Waivers
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NEA/Stafford 
Act 

Declaration 
(President)

Public Health 
Emergency 
Declaration 
(Secretary, 

HHS)

Social 
Security Act 
Section 1135 

Waivers



Federal Waiver Powers

Section 1135 waivers issued 

during a PHE can result in 

waiver of: 

– Conditions of participation

– Licensure requirements

– Pre-approval 

requirements

– Sanctions under 

EMTALA, HIPAA

– Deadlines or Timelines

– Payment Limitations
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Source: https://www.phe.gov/emergency/news/healthactions/section1135/Pages/covid19-
13March20.aspx

https://www.phe.gov/emergency/news/healthactions/section1135/Pages/covid19-13March20.aspx


5. Licensure/SOP Expansion



No available reciprocity 
provisions

Reciprocity triggered by 
emergency declaration or waiver

Non-emergency reciprocity; 
multi-state licenses 

Licensure Reciprocity

14



Emergency SOP

Scope of 
Practice

Scope of Practice

Emergency Laws

CPAs

Protocols

Standing Orders

Emergency laws may provide 
for scope of practice 

expansions which CSC plans 
may incorporate or reference.

Example: Potential nursing SOP 
expansions 15



6. Legal Duties Under CSC

CSC anticipates the difficulties of meeting routine 

standards of care during sustained 

emergencies.

16



Common duties expressly required 

in CSC plans:

• Duty NOT to abandon.

• Duty to care despite risks;

• reciprocal duty to support

• and protect HCWs.

• Duty to provide comfort care.

Additional duties:

• Duty not to experiment.

• Duty to screen or accept patients.

17

Navigating CSC Duties



7. Avoiding Discrimination

“Persons with disabilities, with 
limited English skills, and older 

persons should not be put at the end 
of the line for health care during 

emergencies.”

- Roger Severino, former Director of HHS 
OCR

Source: https://www.hhs.gov/sites/default/files/ocr-bulletin-3-28-20.pdf

https://www.hhs.gov/sites/default/files/ocr-bulletin-3-28-20.pdf


Non-Discrimination in CSC

• Categorical exclusions based on 
age or disability;

• Long-term survivability as a 
categorization basis

• Individualized assessment of each patient;
• Based on the best medical evidence available;
• Concerning likelihood of death prior to or 

immediately after hospital discharge

• Diagnostic tools which are facially valid 
but can be applied in a discriminatory 
manner in specific circumstances

19



8. Protections from Liability



Umbrella of 
Liability

Protections

Mutual Aid 
Agreements

Good Samaritan 
Acts & Entity 

Liability 
Protection

Federal 
VPA

State VPA

EMAC

Indemnification

Joint 
Commission 
Standards/

Policies & 
Practices

MOUs

State 
EHPA

Multiple liability 
protections may 
apply to HCWs, 

volunteers & entities 
for acts of 

negligence – but not 
intentional  

misconduct.

Federal

PREP Act

Emergency Liability Protections 

Federal

CARES Act



9. Resource/Allocation Decisions
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Individual 
Focus

Population 
Focus

Upon invocation of CSC:

How do we approach difficult resource 
allocation decisions forced by limited 
resources in circumstances of crisis?



Prohibited Allocation Bases

• Race/color
• Ethnicity
• Sex
• Gender
• Age
• Veteran Status
• Marital Status
• Religion/Exercise of Conscience
• Limited English Proficiency

• Long-term Mortality or Life 
Expectancy

• Assumptions of Perceived 
Health Status

• Disability – Physical or Mental
• Quality of Life
• Individual’s Relative Worth
• Inequitable Clinical Assessment 

Scores

• Resource Intensity Due to 
Disability/Age

• Duration of Need Due to 
Disability/Age

• Advanced Planning/Steering 
Decisions

• Categorical Exclusions
• Blanket Applications 
• Stereotypes
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Prohibited/Possible Bases

Possible Allocation Bases

• Specific Resource Limitations or Suitability
• Current Medical/Public Health Information
• Individualized Patient Assessments
• Objective Medical Evidence
• Equitable Clinical Assessment Scores
• Short-term Survival

• Age (as a limited prognostic factor)
• Patient/Surrogate Consent and Choices
• Health Care Worker Status
• Reasonable Modifications to Assure Equal Access 

for Disabled or Aged Patients
• Appeals
• Vaccination Status?



Emergency declarations authorize numerous powers essential 
to effectuating CSC 

Legal invocation of CSC may arise via different routes  and entail 
multiple options for public and private sectors

Resolving jurisdictional challenges across states may require 
utilizing emergency authorities to resolve conflicts

Understanding applicable federal waivers can help ensure 
continued compliance while alleviating certain requirements

Alleviating licensure & scope of practice concerns through SOP 
expansions or reciprocity can ameliorate shortages

Shifting standards of care do not belie general legal duties or 
additional CSC duties owed to patients

Avoiding discrimination in CSC requires patient-specific 
assessments rather than prohibited categorizations

Manifold liability protections help assure HCWs, volunteers, and 
entities can implement CSC

Real-time resource allocation or triage decisions must avoid 
legal pitfalls and utilize permissible decision bases

CSC Legal Issues – Key Take-aways
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Please remember to fill out the conference survey location in the 

description of this session

• Jennifer.Piatt@asu.edu | @Jen_Piatt

• For more information & ongoing updates, please see the Network for 

Public Health Law COVID-19 Resources  

mailto:Jennifer.Piatt@asu.edu
https://www.networkforphl.org/resources/topics/covid-19/

