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Truth Initiative Position 
Paper

“Endgame” refers to a set of policies and 
strategies to move toward the end of 
commercial tobacco and nicotine use, with 
the exception of Food and Drug 
Administration-approved medications. 
Policies to achieve this commercial-market 
tobacco-free future decrease the access, 
appeal, and addictiveness of products; 
increase cessation interventions and 
services; and denormalize all tobacco use, 
ultimately relegating it to a behavior of the 
past.



Changing Mindsets



Tobacco Use Disparities in the U.S.

Sources: https://www.multivu.com/players/English/7966851-truth-initiative-stop-profiling/ 
https://www.theexprogram.com/resources/blog/think-quit-smoking-resources-arent-needed-heres-a-reality-check/

https://www.multivu.com/players/English/7966851-truth-initiative-stop-profiling/
https://www.theexprogram.com/resources/blog/think-quit-smoking-resources-arent-needed-heres-a-reality-check/


FDA has Proposed Two Rules re: Menthol and 
Flavored Cigars



Menthol’s impact on the U.S.

Extra smokers attributed to 
menthol cigarettes 1980-2018

10.1M
Premature deaths from 

menthol cigarettes 1980-2018

378,000

Source: Le TT, Mendez D. An estimation of the harm of menthol cigarettes in the United States from 1980 to 2018. Tob 
Control. 2021 Feb 25
https://pubmed.ncbi.nlm.nih.gov/33632809/ 

https://pubmed.ncbi.nlm.nih.gov/33632809/


Reducing Disparities

1.5M

157,000 
Extra African American Smokers 

attributed to menthol cigarettes 1980-
2018

Pre-mature African American Deaths 
from menthol cigarettes, 1980-2018 



Reducing Nicotine in 
Cigarettes to Non-
Addictive Levels



2020

1.4%
2100Smoking Rate if 

Nicotine is reduced in 
cigarettes

Apkeberg et al. Potential Public Health Effects of Reducing Nicotine Levels 
in Cigarettes in the U.S. N Engl J Med 2018; 378:1725-1733

12.5%



Nicotine Reduction in Cigarettes

Quit Smoking by 2100

13M
People prevented from 
starting to smoke in the 

first place

33M



European Union

• Limited to 20mg/ml 
• Approximately 1.7% 
nicotine (as opposed to 
the 3%, 5% or higher 
levels found in the 
U.S.)



Canada

• National limit is 20 
mg/ml

Source: https://www.canada.ca/en/health-
canada/services/smoking-tobacco/vaping/product-safety-
regulation.html#



Key Considerations



• Increase cessation access 
to those who need it most
• Reduce barriers to care
• Encourage providers to ask 

about tobacco use and refer 
patients to help

• Develop new cessation 
interventions

Cessation Is Paramount



No One Size Fits All; Need Multi-pronged Approach



Enforcement falls on 
Manufacturers and 
Retailers… Not on Consumers



• Endgame policies have the potential to reduce not only 
tobacco use generally, but to reduce tobacco-use 
disparities and the tobacco-related health disparities

• To achieve Endgame, we must have better cessation 
access and interventions to help those already using 
tobacco

• No one policy is the panacea – it will vary from place to 
place – the important thing is that everyone is on the 
journey toward Endgame.

Summary



truthinitiative.org

Questions?
Stacey Gagosian 
sgagosian@truthinitiative.org
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FINISHING THE FIGHT:
ENDING THE TOBACCO EPIDEMIC



THE PUBLIC HEALTH LAW CENTER

11/2/2023



COMMERCIAL TOBACCO CONTROL TEAM
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Photo credit: Sam Bradd https://drawingchange.com/gathering-wisdom-visuals-for-a-healthy-future/ 



COMMERCIAL VS. TRADITIONAL
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Source:
http://www.glitc.org/
forms/Tabacco/
tabacco-booklet-web-.pdf

Presenter Notes
Presentation Notes
What is an end game in tobacco control?Considering endgames marks a new phase of tobacco control. Ten years ago such ideas were not on the agenda, advocates perhaps having been intimidated by the spectre of alcohol prohibition and its failures and unintended consequences (a ghost the industry has invoked with alacrity). The very phrase ‘tobacco control’ suggests that tobacco is here to stay, and that its goals should be to restrict the time, place and/or manner of use in ways that do the least harm (particularly to non-users).The need for an endgame comes from the recognition that we do not have to accept the industrial marketing of tobacco, and that current policies—successful as they have often been—will likely not make the tobacco problem disappear. Those policies were never intended to eliminate the tobacco industry; the best case scenario they offer involves endless skirmishes with the industry's ongoing attempts to expand its markets and thwart regulation. Discussion of an endgame can inspire new visions of the possible.The very idea of what constitutes the end of the endgame needs to be addressed. Strikingly, to date, there has never been a serious discussion within the tobacco control community about what would constitute a final victory in tobacco control. Would it be a reduction in smoking-produced deaths to, say, 10% of current levels? Or 5%? Would it, rather, entail reducing cigarette smoking prevalence to 10% or 5%? Would it require the end of all smoking? Would victory demand the end of all forms of tobacco use? Would it, rather, envision the population's being nicotine-free? Or would the end of the endgame be the attainment of a more modest tobacco harm minimisation objective?15End game proposals vary widely, but share two underlying beliefs: (1) that the status quo is unacceptable and (2) that reducing smoking substantially will require something new, bold and fundamentally different from the tried-and-true.Ideas range from a sinking lid on supply approach11 to prohibiting tobacco consumption by people born in 2000 or later12 to outright abolition of smoking.

http://www.glitc.org/


ENDING THE TOBACCO EPIDEMIC

11/2/2023

“[T]he annual burden of smoking-attributable mortality in the 
United States has remained above 400,000 for more than a 
decade and currently is estimated to be about 480,000, with 
millions more living with smoking-related diseases.”

2014 Surgeon General’s Report, The Health Consequences of Smoking – 50 Years of Progress

Presenter Notes
Presentation Notes
Kills 1,400 adults and contributes to 21,000 premature deaths in children and youthCosts each Hawai’i resident household $849 in state and federal taxesCosts $526 million in healthcare dollars directly attributed to smokingCosts $142 million in Medicaid costs related to smoking



ENDING THE TOBACCO EPIDEMIC
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In the United States, the tobacco industry spends $21.3 
million every day on marketing. 

This adds up to almost $8 billion on marketing each year.

U.S. Federal Trade Commission, 
Federal Trade Commission Cigarette Report for 2020.

Presenter Notes
Presentation Notes
Kills 1,400 adults and contributes to 21,000 premature deaths in children and youthCosts each Hawai’i resident household $849 in state and federal taxesCosts $526 million in healthcare dollars directly attributed to smokingCosts $142 million in Medicaid costs related to smoking



ENDING THE COMMERCIAL TOBACCO EPIDEMIC 
A SOCIAL JUSTICE ISSUE

11/2/2023

Presenter Notes
Presentation Notes
Eliminating the tobacco industry’s influence is a social justice issue. The tobacco industry has preyed upon communities of color, LGBTQ+ communities, people with disabilities, mental health conditions, or have served in the armed forces, those experiencing low-socioeconomic or limited educational achievement, and people who live in rural communities through a variety of mechanisms, including pervasive and culturally appropriative advertising, retailer saturation, and targeted promotions.   The tobacco industry has maintained an unavoidable community presence which includes a high density of tobacco retailers, widespread advertising, and cheap tobacco products. In addition, in these targeted communities, the tobacco industry has intensified its marketing of specific products, like menthol cigarettes, that are easier to initiate and more difficult to quit . Systemic discrimination and prejudice towards marginalized groups within the United States, such as structural racism,   has resulted in systemic oppression and poorer outcomes for these communities in all facets of life, including population health indicators . Tobacco use is a perfect illustration of the complicated structural elements that have directly led to such disparate health outcomes. As long as money can be made from addicting the most disadvantaged and disenfranchised communities, the tobacco industry will continue to develop new products to accomplish its goals with no account for the devastating magnitude of lives lost . Endgame policies are a necessary step to reduce health disparities by eliminating the sale of products that causes such a disproportionate level of death and disability for historically disadvantaged communities.  



EVIDENCE BASE
“We do not require a single additional study to know with absolute 
certainty that the continued sale and use of cigarettes will reliably 
deliver more disease, death and suffering than any other product.”
      “The Race to a Tobacco Endgame,” Ruth Malone, Tobacco Control, 2016

11/2/2023



ENDING THE TOBACCO EPIDEMIC
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“New ‘endgame’ strategies have been proposed with the goal 
of eliminating tobacco smoking. Some of these strategies 
may prove useful for the United States, particularly . . . 
greater restrictions on sales (including bans on entire 
categories of tobacco products).”

2014 Surgeon General’s Report, The Health Consequences of Smoking – 50 Years of Progress

Presenter Notes
Presentation Notes
What is an end game in tobacco control?Considering endgames marks a new phase of tobacco control. Ten years ago such ideas were not on the agenda, advocates perhaps having been intimidated by the spectre of alcohol prohibition and its failures and unintended consequences (a ghost the industry has invoked with alacrity). The very phrase ‘tobacco control’ suggests that tobacco is here to stay, and that its goals should be to restrict the time, place and/or manner of use in ways that do the least harm (particularly to non-users).The need for an endgame comes from the recognition that we do not have to accept the industrial marketing of tobacco, and that current policies—successful as they have often been—will likely not make the tobacco problem disappear. Those policies were never intended to eliminate the tobacco industry; the best case scenario they offer involves endless skirmishes with the industry's ongoing attempts to expand its markets and thwart regulation. Discussion of an endgame can inspire new visions of the possible.The very idea of what constitutes the end of the endgame needs to be addressed. Strikingly, to date, there has never been a serious discussion within the tobacco control community about what would constitute a final victory in tobacco control. Would it be a reduction in smoking-produced deaths to, say, 10% of current levels? Or 5%? Would it, rather, entail reducing cigarette smoking prevalence to 10% or 5%? Would it require the end of all smoking? Would victory demand the end of all forms of tobacco use? Would it, rather, envision the population's being nicotine-free? Or would the end of the endgame be the attainment of a more modest tobacco harm minimisation objective?15End game proposals vary widely, but share two underlying beliefs: (1) that the status quo is unacceptable and (2) that reducing smoking substantially will require something new, bold and fundamentally different from the tried-and-true.Ideas range from a sinking lid on supply approach11 to prohibiting tobacco consumption by people born in 2000 or later12 to outright abolition of smoking.



THE ROAD TO THE END/THE END OF THE ROAD?

11/2/2023

Initiatives designed to change the structural, political, and social dynamics that
sustain the commercial tobacco epidemic in order to permanently end it.

— Adapted from: Malone, R. E., McDaniel, P. A., Smith, E. A. (2014). Tobacco Control Endgames:
Global Initiatives and Implications for the UK. Cancer Research UK



TOBACCO CONTROL ACT OF 2009
STATE AND LOCAL AUTHORITY

Preservation of State/Local Authority
Nothing in the Act limits state/local authority to enact a law 
“prohibiting the sale . . . of tobacco products.”
Preemption of State/Local Laws
No state/locality may establish “any requirement which is 
different from . . . any requirement under [the Act] relating to 
tobacco product standards.”
Saving Clause
The preemption restriction above “does not apply to [state or 
local] requirements relating to the sale” of tobacco products.

11/2/2023



The FDA
YES: Product standards

– Nicotine yields
– Ingredients, 

constituents
– How constructed
– Internet sales

NO: 
– Smoke-free
– Tax
– Ban a class of products 

(e.g., all cigars)

States/Locals
NO: Product standards

YES: 
– Smoke-free
– Youth access
– Taxes and pricing
– Sales & distribution
– Internet sales

Federal v. State/Local Authority

11/2/2023

Presenter Notes
Presentation Notes
In the meantime, while we’re all waiting for the FDA to act, many states and local communities are exerting their authority to regulate e-cigarettes on their own.  This chart summarizes the federal government’s regulatory authority over tobacco products, including e-cigarettes, and the authority of states and many local governments.



FDA ROLE IN THE TOBACCO ENDGAME
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• Reduce nicotine to minimally-addictive or 
sub-addictive levels.

• Prohibit additives that enhance palatability.

• Implement track and trace program.

• Prohibit internet sales.



COMPREHENSIVE RESPONSE IS NECESSARY
TO ELIMINATE HEALTH DISPARITIES

• Incremental policy approaches have allowed industry to evade and adapt.
• Community engagement. 
• Exemptions in policies:

– Increase health disparities
– Diminish intended public health benefits of policies
– Raise new litigation risks

11/2/2023



STATE AND LOCAL POLICIES 
MOVING TOWARD THE END

Key policies include:
– Sales restrictions.

• No sales, flavored tobacco restrictions, adult-
only stores, nicotine-free generation.

– Location/Density restrictions.
– Tobacco- free policies.
– Environmental policies.
– Pricing policies.
Accessible cessation support.

11/2/2023

Presenter Notes
Presentation Notes
Licensing and zoning can be used



LEGAL ARGUMENTS
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• Federal Preemption
• Local Authority
• First Amendment
• Regulatory Taking
• Equal Protection
• Commerce Clause



LEGAL ISSUES
AUTHORITY TO BAN TOBACCO SALES
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“It is within the province of the legislature to 
declare how far cigarettes may be sold, 
or to prohibit their sale entirely, . . . and 
there be no reason to doubt that the act in 
question is designed for the protection of 
the public health.”

Austin v. Tennessee, 179 U.S. 343 (1900)

Henry Billings Brown
Supreme Court of the United States 
(1890-1906)
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Tobacco Retail License 
– Overall structure for point-of-sale 

policies
– Can include a suite of policies.
– Sets the rules and enforcement 

provisions

WHO CAN SELL TOBACCO PRODUCTS?
WHO CAN THEY SELL THEM TO?

Presenter Notes
Presentation Notes
Licensing is a framework and useful system that supports all the other policies we’ll be talking about today. It is much more difficult to implement and enforce any point of sale policies without including licensing. It will also cost the jurisdiction quite a bit because without licensing there is no licensing fee. 



TAX AND PRICING POLICIES

• 10% increase in cigarette tax 
results in a 3-5% decrease in use.

• Youth are 2-3 times more sensitive 
to price increases.

• Increased quit attempts – 
especially among lower income 
users.

Sources: Truth Initiative and 
Tobacconomics.org

11/2/2023

“Young people are very price sensitive.” 
R. J. Reynolds Marketing Report, 1982



WHERE TOBACCO PRODUCTS CAN BE SOLD 
PROXIMITY AND DENSITY

• Proximity to residential areas, schools, and retailers.
• Internet sales restrictions. 
• Pharmacies bans. 
• Cap and reduce the number of licenses.

11/2/2023

Presenter Notes
Presentation Notes
Licensing and zoning can be used



FLAVORED TOBACCO LITIGATION CHALLENGES
WHAT WE HAVE LEARNED TO DATE

11/2/2023

Presenter Notes
Presentation Notes
Challenge based on federal preemption and vaguenessMotion for preliminary injunction denied in each case:“Plaintiffs have not demonstrated serious questions going to, or a likelihood of success on, the merits of their preemption claim.”  Court granted LA County’s motions summary judgment; RJR has appealed to the Ninth Circuit Court of Appeals



COMMUNITIES TAKE THE PLUNGE
SALES PROHIBITIONS

11/2/2023

• Beverly Hills, CA passed ordinance prohibiting the sale 
of all tobacco products except in cigar lounges and by 
hotel concierges to registered hotel guests. 

• Manhattan Beach, CA passed ordinance prohibiting the 
sale of all tobacco products everywhere in the 
jurisdiction. 



GRADUAL MOVE TO THE END
NICOTINE-FREE GENERATION

11/2/2023

Brookline, MA Tobacco-Free Generation policy.

Phases out the sale of tobacco products by prohibiting the sale of tobacco to 
anyone born after January 1, 2000 and is currently being litigated.

California, Hawaii, and Nevada bills. 



DIFFERENT WAYS TO GET TO THE END
ENDING TOBACCO RETAIL LICENSES

11/2/2023

Bloomington, MN ordinance 
eliminated flavored tobacco sales 
and will eliminate retailers through 
attrition of retail licenses.



STATE PREEMPTION – THE DANGER WITHIN
A FUNDAMENTAL HEALTH EQUITY ISSUE

• Repealing local preemption is integral for endgame 
policies. 

• Locally tailored policies are the best policies for 
addressing health disparities. 
– 8 of 10 states with largest percentage of African 

Americans have point-of-sale preemption. 
• Source: CDC

11/2/2023
grassrootschange.net



ESSENTIAL ENDGAME POLICY ELEMENTS
FOCUS ON THE PROBLEM

11/2/2023

• Enforcement efforts focused on the tobacco industry and 
retailers rather than the consumers they target and 
addict.

• Community involvement at all stages of the policymaking, 
implementation, and enforcement process.

• Robust, barrier-free, culturally appropriate cessation 
support.

Presenter Notes
Presentation Notes
Who is missing in the room right now to ensure an equity-focused, inclusive endgame initiative?What efforts are already underway to shift all penalties and restrictions to the industry rather than targeted, addicted individuals?What is the current state of cessation support and how can it be improved to meet the opportunity presented by endgame policy change?



CONTACT US

651.290.7506

publichealthlawcenter@mitchellhamline.edu

www.publichealthlawcenter.org

@phealthlawctr

facebook.com/publichealthlawcenter

11/2/2023

mailto:publichealthlawcenter@mitchellhamline.edu
http://www.publichealthlawcenter.org/
http://www.twitter.com/phealthlawctr
http://www.facebook.com/publichealthlawcenter


Ending the 
Commercial Tobacco 

Epidemic: Global 
Landscape

ACTION ON SMOKING AND HEALTH   ◊   WASHINGTON, DC   ◊   HTTPS://ASH.ORG

Chris Bostic
October 26, 2023

Public Health Law Conference



Phase out the sale of 
commercial tobacco 

products

Project Sunset



ACTION ON SMOKING AND HEALTH

Ruggie Principles on Business and HR

Protect Respect Remedy

Duty-bearer 
has 

responsibility to 
respect human 

rights

Duty-bearer to 
protect against 
human rights 

abuses by third 
parties

Duty-bearer must 
provide access by 

victims to 
effective remedy, 
both judicial and 

non-judicialCorporations

Obligation to



“Tobacco is deeply harmful to human health, 
and there can be no doubt that the production 
and marketing of tobacco is irreconcilable with 

the human right to health. 

For the tobacco industry, the UNGPs [Guiding 
Principles] therefore require the cessation of the 

production and marketing of tobacco.”

Danish Institute for Human Rights



Cape Town Declaration on Human 
Rights and a Tobacco-free World

A.1. We agree that the 
manufacture, marketing 
and sale of tobacco are 
incompatible with the 
human right to health.



Hot Spots



Legislation



ASPIRE Countries



FCTC Article 2.1

In order to better protect human 
health, Parties are encouraged to 
implement measures beyond those 
required by this Convention and its 
protocols, and nothing in these 
instruments shall prevent a Party 
from imposing stricter requirements 
that are consistent with their 
provisions and are in accordance with 
international law. 

Global Tobacco Treaty



Tobacco Product Waste



Endgame Resources

http s:/ / e nd to b acco ca .a sh .o rg / fact-she e ts/

h ttp s:/ / a sh .o rg / sunse t

https://endtobaccoca.ash.org/fact-sheets/


Chris Bostic
Policy Director
BosticC@ash.org 
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