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Southern Nevada Health District
* One of the ten largest local health department in US

e Over 800 employees

* Serves 2.2 million residents & 41 million visitors to Las Vegas & Clark County
 Statutorily created as a local government. NRS 439.362

* In-house counsels

The Network
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Health Department Counsel

Organizational priorities: Prevent, Treat, and Control Communicable Diseases
Important Relationships between disease investigation staff, clinical staff, and attorneys

If attorneys understand staff priorities, they can better assist the mission
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Prior to Law Change
Felony Crime:
Intentional Transmission of HIV in Nevada

* Prior to the law change, this was a way for prosecutors to “overcharge.”
* Usually used in solicitation cases or other sex related crimes

* Nevada law used to require proof from “State Board of Health” to
demonstrate HIV positive status.

I”

e Actual “intentional” was not required as an aspect of the law.
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SNHD’s Practice regard HIV Testing Results & Medical Records

* Only provide records with a HIPAA-compliant sighed authorization

Deny Informal Law Enforcement Requests

* Deny Administrative Subpoenas

Deny DA Issued Subpoenas

Decline to Comply with Ex Parte Courts & File Motion to Quash

The Network
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2021 SB 275 HIV Modernization Bill

* Removed Intentional Transmission of HIV from criminal statute

* No longer a felony

The Network
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Strategies and Lessons for Protecting HIV Data,
Ensuring Data Privacy, and Assessing HIV
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Disclaimer

The information provided in this discussion is for informational purposes

only and does not constitute legal advice. ChangelLab Solutions does not
enter into attorney-client relationships.

Changelab Solutions is a non-partisan, nonprofit organization that educates
and informs the public through objective, non-partisan analysis, study,
and/or research. The primary purpose of this discussion is to address legal

and/or policy options to improve public health. There is no intent to reflect a
view on specific legislation.

©2023 Changelab Solutions

The Network
for Public Health Law
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Funding Disclaimer

This presentation is supported by the Centers for Disease Control and
Prevention of the U.S. Department of Health and Human Services (HHS) as
part of a financial assistance award totaling $500,000 with 100 percent
funded by CDC/HHS and awarded to Changelab Solutions.

The views expressed in written materials or publications and by speakers and
moderators do not necessarily reflect the official policies of the Department
of Health and Human Services, nor does the mention of trade names,

commercial practices, or organizations imply endorsement by the U.S.
Government.
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Roadmap

* Overview of Legal and Policy
Assessment Tool

e Overview of State Training Content

e Summary of Learnings from Trainings
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Changelab Solutions

Mission

* Healthier communities for all through equitable laws & policies

Vision

We envision healthy, equitable communities where every person is economically secure and can
attain their full health potential because

* Laws and policies are equity-focused, inclusive, and just;

» Systems and institutions, including government, facilitate meaningful participation and work
to eliminate unjust disparities; and

* Investments prioritize people and places most affected by injustices and inequities.

N
(“ ChangelLab



Undoing the Drivers of

2)

|||| Structural discrimination

$$$ Income inequality and poverty

<]1r> Disparities in opportunity

»
Disparities in political power

r Governance that limits meaningful participation

lealth Inequity

Explore the
Drivers of Health
Inequity web tool

to learn more.

O ChangeLabSolutions



https://www.changelabsolutions.org/drivers-health-inequity
https://www.changelabsolutions.org/drivers-health-inequity
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HIV Criminalization
Legal and Policy

Assessment Tool PUFpOSG Of tOO‘k't

Legal, Health, and Equity Considerations
Related to HIV Criminalization, Public

Health Surveillance, and Data Privacy ° Designed for pUblIC health
professionals, policymakers, legal
counsel, state and local health
departments

* Assess their jurisdiction’s laws related to
HIV surveillance, privacy, and
criminalization of HIV infection and
related risk behaviors

* |dentify opportunities to strengthen
legal and policy protections for people
living with HIV

* https://www.cdc.gov/hiv/policies/law/h
iv-criminalization-legal-and-policy-
assessment-tool.html



https://www.cdc.gov/hiv/policies/law/hiv-criminalization-legal-and-policy-assessment-tool.html
https://www.cdc.gov/hiv/policies/law/hiv-criminalization-legal-and-policy-assessment-tool.html
https://www.cdc.gov/hiv/policies/law/hiv-criminalization-legal-and-policy-assessment-tool.html

INTRODUCTION AND
BACKGROUND

ASSESSING THE LEGAL
AND POLICY LANDSCAPE

Toolkit Content

APPENDIX 1ll: FINDING THE LAW

To assess HIV laows and policies in your jurisdiction, you will need to find
relevant laws and record key aspects of those lows. This appendix provides
a high-level introduction on how to execute these legal research steps. This
content will likely be a review for individuals with legal research expertise.

Refresher: What Are Laws
and Policies?

The terms faw and policy are often used
irterchangeably. Thraughout this decument, poliey
means a written stalement of 8 public sgency's ar
organizations position. decision, or course of adtion.

and, often, on city or county webszes. Legisiation is
net static U, rathes, changes over time as legislative
bodies amend or repeal statutes or ordinances.

leg., des)
A regusiettion is & law drafbed and finalized by an
administrative agency, like the federal Foed and Dug

trast, kow refers specs the

or & state or local health department.

of a palicy by a in
the form of an ordinance, statute. of reguiation. Thus.
al laws are plicies, but not all pelicies sre lsws. Nate
thet kew can slse include constitutionsl previsions

and judicial opinions (also known as case fow] 4

Legislation (e.g., state statutes and local
ordinances)

Legisletion is a law drafted and adopted by a
Iegisiative bady, like Cangress, a state lagislature, ar
a city council. The terminalogy for adapted legisiatian
differs acconding 1o the level of government. Af the
federal and state levels, legislation that has been
enacted and codified is known &3 & stofule. Federl
statutes can be found in the United States Code,
and state statites can be found in state codes,
which are available on legal research senices and,
often. on state legislatures’ websites. At the local
Ievel, legislation that has been enacted and codified
is kinown a3 an ordingnce. Local ordinances can

be found in county or muricipal codes, which are
availaiie from legal research services ke Muricode

aften fillin the details of brosd-brush
legislation, inchuding rules for how & statute or
ardinance will be implemented or carried out ™
Aceardingly, egisiation and reguiations often interact,
and bath must be reseerched to understand how &
particular issue area is being govemed 1 1

ou may sometines hear the term e in addition
16 reguintion. These terms mean the same thing
and can be used interchangeably. The terminslogy
for regulations does not differ according o the
level of govermnment: however, regulations are

much less commen at the local level compared with
federal or state levels because local autharity 1o
adopt regulations varies widely across jurisdictions.
Regulatians that have been finalized are cadified in
fiederal, state, or local regulatory codes = which are
aften referred to es odministrofive codes. Regulatory
codes can be searched via legal research services
and, often, on government websites 45 2.6

The toolkit is divided into

three sections




Health data privacy laws & policies

* Confidentiality of general health
information, public health data, and
HIV-related data

* Landscape of state and local health
department policies, practices, and
procedures

e Questions on how disclosure is
defined, what data is required to be
disclosed, how is disclosure
regulated, and who has access to
data




State public health surveillance & HIV testing
laws

* HIV testing, HIV-specific surveillance
and reporting, general disease
reporting

* Questions on testing requirements,
how testing results are shared, who is
required to report test results, and
what legal protections apply to testing
results




HIV criminalization laws

State laws criminalizing conduct
related to HIV

Reflective of current scientific
information on transmission and
prevention

Penalties for violating
criminalization laws

Requirements for disclosure of
HIV status



Considerations and resources for imp
enforcement

* What is the landscape with respect
to implementation and
enforcement?

* What additional resources are
available to support
implementation and enforcement?

ementation &
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How Health Departments Can Use this Tool

* |dentify key questions and
considerations in evaluating local
and state laws, policies, and
practices

* Questions are designed to help
public health professional,
policymakers, and partners analyze
how HIV-related laws may benefit
or inhibit health equity




State
Trainings

Goals: Support existing work, facilitate
conversation, develop action-oriented steps



asthor

ASSOCIATION OF STATE AND TERRITORIAL HEALTH OFFICIALS

Partners

The Network
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Training Content

HIV Data
Privacy Surveillance Criminalization

O ChangeLabSolutions

Legal Research HIV

and Analysis



Activities:
Legal Reading
and Analysis

Additional Resources:

What Legal ers Do
STRUCTURE OF
GOVERNMENT PREEMPTION PUBLIC HEAI.TH LAW Healih.Deparimtj:‘r.\is ﬂave?
. . Past (&) Present Overview of Administrative
Exploring the Fabric and Framework & PU BLIC H EALTH SN Law: Part 1

View courses at
www.publichealthlawacademy.org




Forces for change Forces resisting change

Activities:
Force Field
Analysis




Learnings

* Gives states a reason to dedicate time to the work and come together

* Support from multiple orgs helps demonstrate importance of HIV
decriminalization

* Non-legal attendees feel empowered to think more about law and policy,
supporting more concrete conversations and next steps

\\
(‘ ChangeLabSolutions



List of

Resources

HIV Criminalization
Legal and Policy
Assessment Tool

Legal, Health, and Equity Considerations
Related to HIV Criminalization, Public
Health Surveillance, and Data Privacy

HIV Criminalization and Ending the HIV Epidemic in the
u.s.
Print

Updated January 19, 2023

nding th pidemic in the U.S. requi structural nd care. Current scientific
‘and medical evidence snould inform state laws and practices that criminalize actions taken by peaple with HIV. States
snould consider updating or

After more than 40 years of HIV research and significant biomedical advancements to treat

and prevent HIV, most HIV criminalization laws do not reflect current scientific and medical

evidence.

+ Many of these |sws were passed st 3 time wnen very [Te was known S6out HIV,
including how HIV was transmitted and should be wreated,

* These laws have not incressed disclosure and may discourage HIV testing Increase
siigme agains: people with HIV, and exacerbate disparities

HIV criminalization laws were enacted before;

« The availability of antiretroviral therapy (ART). & person who takes ART as prescribed, and gets and stays virally
suppressed, not anly can five & long and hesithy life but also will not transmit HIV to sexual parters.

+ Pre-exposure Frophylaxis (FrEP), 3 pill taken by people who are HIV negative 1 prevent HIV infection. PrEF reduces the
enznce of getting HIV from sex by 09% when taken as prascrived

Under existing laws in most states, the action taken by people with HIV can be criminalized for potentially exposing cthersta
HIV. Actual transmission or intent o transmit HIV is nat usually required.

« 35 states criminalize actions taken by people with HIV through HIV-or STD-specific laws.

« 14 states criminalize actions that have a negligible or low risk of transmitting HIV, such as spitting, biting, and oral sex

+ 10 states require people with HIV viho are aware of their sttus ta disclose their status 1 sex pa

s
* 12 states have maximum sentence lengins of more tan 10 years, nd some stEtes Up 1o |ife, even though people with
IV MIght nave taken messures o prevent ransmission.

+ 3 states require peaple with HIV who are aware of their SISTUS 1o disclose their SIEtUS T needle-snaring partners.

10 states provide defenses for taking messures to prevant the transmission of HIV, such 5 condom use, viral
suppression, and PrEP.

Presence of laws that criminalize potential HIV exposure + 2022

States, the District of Columbia, and Puerto Rico can use four categories of laws to criminalize potential HIV exposure.

HIV Criminalization

Legal and Policy
Assessment Tool

HIV Criminalization and
Ending the HIV
Epidemic in the U.S.



https://www.cdc.gov/hiv/policies/law/hiv-criminalization-legal-and-policy-assessment-tool.html
https://www.cdc.gov/hiv/policies/law/hiv-criminalization-legal-and-policy-assessment-tool.html
https://www.cdc.gov/hiv/policies/law/hiv-criminalization-legal-and-policy-assessment-tool.html
https://www.cdc.gov/hiv/policies/law/criminalization-ehe.html
https://www.cdc.gov/hiv/policies/law/criminalization-ehe.html
https://www.cdc.gov/hiv/policies/law/criminalization-ehe.html

HIV Criminalization
Legal and Policy
Assessment Tool

Legal, Health, and Equity Considerations
Related to HIV Criminalization, Public
Health Surveillance, and Data Privacy
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Thank you!

Website

changelabsolutions.org

X
@ChangelLabWorks

Email
info@changelabsolutions.org
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Legal and Ethical Considerations
for HIV Data Sharing

The Network
for Public Health Law
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Consent and HIV testing

CO n S e n t to * Governed by laws prohibiting assault and battery
. e State law may vary about opt in/opt out testing
HIV testing

e Separate from consent to undergo medical
procedure

e Governed by HIPAA and/or state law

Consent to
S h a re d ata 'gl:?rr\‘;ein;r'gxclgigzltlg not needed to share HIV

The Network
for Public Health Law
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& CONFERENCE

Governmental Public Health Data Protections

Providers and labs MUST report
certain HIV data (e.g., tests,
genotypes, viral load, and CD4
counts) to state and/or local health
departments; these case reports
are usually not governed by HIPAA

Health department data sharing
governed by state laws with

exceptions to confidentiality for
both public health and non-
public health activities

CDC (receives
de-identified
data)

i

HIV providers

v

ry

Providers and labs have HIV tests,
genotypes, viral load, and CD4
count results in medical records;
HIPAA usually covers sharing of
these medical records

The Network
for Public Health Law

(receive identified
data for data-to-care)

4
a0 “
Law enforcement (receive

identified data for prosecution of
HIV criminal statutes)
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How to Determine How Protective My State Laws Are with Regard to HIV Surveillance Data?

U.S. HIV Data Protection Landscape

Last Updated: Mar 3, 2023

Does the state have a law criminalizing transmission of or exposure to HIV?

B

May the health department release HIV data in response to requests from courts, law
enforcement, or prosecutors?

T

Does state law explicitly require a court order for release of health department HIV data in
response to requests from courts, law enforcement, or prosecutors in all circumstances?

T

Does state law limit the type of HIV data the health department may release to courts, law
enforcement, or prosecutors?

= o

Does state law explicitly require that a defendant be charged with a crime before health
department HIV data may be released in connection with criminal matters?

Yes - reset

https://nastad.org/resources/hiv-data-protection-landscape

The Network
for Public Health Law
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Example: Arkansas

Does state law explicitly require a court order for release of health department HIV data in response to requests
from courts, law enforcement, or prosecutors in all circumstances?

No. Disclosure is permitted pursuant to a subpoena from a prosecutor. Ark. Code Ann. § 20-15-904(c)(1). This
includes investigative subpoenas from prosecutors, which do not require court approval. Weaver v. State, 990 S.W.2d
572,573 (Ark. Ct. App. 1999).

Does state law limit the type of HIV data the health department may release to courts, law enforcement, or
prosecutors?

No. Disclosure may include all information and reports in connection with persons suffering from or suspected to be
suffering from HIV or AIDS. Ark. Code Ann. § 20-15-904(c)(1).

The Network
for Public Health Law
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Example: Massachusetts

Does the law explicitly permit release of health department HIV data for law enforcement and/or prosecution
purposes?

No. There is no explicit authority for the health department to release data related to HIV or other communicable
diseases for law enforcement or prosecution purposes.

Disclosure is permitted only when necessary for the state's or local jurisdiction's disease investigation, control,
treatment, and prevention purposes, or for research purposes. 105 Mass. Code Regs. 300.120. This provision applies
to state and local health departments.

The Network
for Public Health Law
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Example: New York

Does the law explicitly permit release of health department HIV data for law enforcement and/or prosecution
purposes?

Yes. A court may order disclosure of “confidential HIV-related information” upon an application showing a compelling
need for disclosure for the adjudication of a criminal or civil proceeding. Proceedings in connection with the
application must be conducted in camera. The person or entity in possession of the information must be given notice
of the application and may file a written response to appear in person for the limited purpose of providing evidence on
whether the application should be granted or denied. N.Y. Pub. Health Law § 2785. The law does not limit which
parties may seek an order for disclosure. This provision applies to any provider of “health or social services” that
holds the data, including but not limited to state, county, and local health departments and the state ADAP program.
N.Y. Pub. Health Law §§ 2780, 2782(2)(d).

Does state law explicitly require a court order for release of health department HIV data in response to requests
from courts, law enforcement, or prosecutors in all circumstances?

Yes. Disclosure is permitted only pursuant to a court order. N.Y. Pub. Health Law § 2785.

Does state law limit the type of HIV data the health department may release to courts, law enforcement, or
prosecutors?

Yes. Disclosure of "confidential HIV-related information” is limited to information concerning whether an individual has
been the subject of an “HIV-related test” or has HIV infection, an HIV-related illness, or AIDS, or information which
identifies or reasonably could identify an individual as having one or more of such conditions, including information
pertaining to such individual's contacts. An “HIV-related test” is any lab test approved for the diagnosis of HIV. N.Y.
Pub. Health Law 8§ 2780, 2785. This applies to information held by any provider of “health or social services,”
including but not limited to state, county, and local health departments and the state ADAP program. N.Y. Pub. Health
Law §§ 2780, 2782(2)(d).

The Network
for Public Health Law
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The Range of Legal Protections

Does the law allow health
department HIV data to be
released for law enforcement
purposes? In what manner

v

What types of data At what point can Are there

protectionsfor the
data once released?

must the databe

requested? can be released? data be requested?

No Court orQer (signed “All records and | Durlpg an In camera hearing
by a judge) information” investigation

Subpoena (not “HIV test” During a prosecution  Notice to subject of

signed by a judge) data request

“Medical or For the purposes of o

Law enforcement epidemiological sentence Limited use to

officer request information” enhancement matterat hand
The Network

for Public Health Law
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State Laws Vary in How Protective They Are of Health Department HIV Data

e Explicitly prohibit
MOSt. health department HIV
protective data from being
laws released for law

enforcement purposes

e Allow or compel health

Somewhat department HIV data to be :
protective released for law enforcement Public health
| purposes, but under limited legal counsel
dWs circumstances or limit the type interpretation is

of data that can be obtained critical when

e Allow or compel health laws are broad
Least department HIV data to be
protective released with minimal guard
rails (e.g., without a subpoena
laws or court order)

The Network
for Public Health Law
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HIV Cluster Detection Data: Law, Ethics, Public Health, and Community Trust Collide

"' TJ " [E— [ Provider orders HIV drug resistance ]

(genotypic) testing
Persons with HIV

1
Specimen sent to Resistance report —
laboratory sent to provider —_—
/ \ [ HIV prevention ]
Laboratory performs genotypic testing (Sanger) interventions
s i Viral RNA converted Geneticsequence i id ifiedand
;::cn;n:; to DNA and generated and compared Mutfattmnm_etntl o ta;
prep amplified with reference resistance interprete
H = Citrdttin]
[— ¢ — — £

[

reported State and local
electronically to HDs

health department
E ¢HARS -—

The BIN/RIDS
riing System

>

ATGGCATCA

Source: Centers for Disease Control and Prevention
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Contact: Amy Killelea, amyk@killeleaconsulting.com
Consultant to NASTAD, www.nastad.org

The Network 11
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THANKYOU
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